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~ l2~Street,SW,
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Washington,DC 20554

Re: Ex Parte, International SettlementsPolicy Reform, International
SettlementRates,lB DocketNos.02-324& 96-261.

DearMs. Dortch:

AT&T Corp. (“AT&T”) submitsthis letter in responseto recentexparte submissionsby
variouspartiesin this proceeding.

As describedbelow, the recordshowsthat the existing settlementratebenchmarksare
now far in excessof underlyingcosts. Revisedbenchmarksreflectingcurrentdataare required
to assistU.S. carriersto negotiatefurther reductionswith foreign carriers as well as to help
preventrate increasesthat would increasepricesto U.S. consumers.New benchmarksare also
necessaryto addressthehigh terminationsurchargesrequiredby foreignmobilecarriers-- a fast-
growing problemthat threatensto reversemuch of U.S. carriers’ recentprogressin reducing
internationalsettlementratesandresultsin increasedpricesto U.S. consumers.

The Commissionhas previously refused to “accept the view of certain foreign
governmentsand carriersthat the U.S. governmentmust agreeto allow U.S. carriersto settle
their traffic at whateverratesthe foreigncarrier deemsappropriateregardlessof the impacton
the U.S. public interest.”1 The Commissionalso rejectedargumentsthat it must entrustU.S.
consumerintereststo the inconsistentand prolongeddeliberationsof foreign regulators-- as
foreigncarriersseekingto preservetheirhugesettlementratesubsidieshaveonceagainargued
in this proceeding. TheCommissionremainsthe only regulatorthat canpreventharmto U.S.
consumersby addressingthe continuingproblemof unreasonablyhigh internationalsettlement
ratesin a comprehensiveandmeaningfulway.

1 InternationalSettlementRates,12 FCC Red. 19806,¶311(1997)(“BenchmarksOrder”).
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1. The Commissionshould reviseinternational settlementrate benchmarks.

The Commission’sexisting settlementrate benchmarkswere establishedin 1997 and
have savedU.S. consumersbillions of dollars.2 However,for most countries,the benchmarks
arenow too outdatedto further the Commission’slongstandingpolicy of reducinginternational
settlementratesto cost-basedlevels. Section43.61 data for 2001 showthat the averageU.S.
settlementratewith all foreign countriesis now 14 cents-- lessthanthe lowestbenchmarkrate
establishedsevenyearsagoof 15 cents. While settlementrateshavefallen, foreigntermination
costshavealso declinedand,on average,arenow no higherthan4 centsfor terminationon fixed
networks. New benchmarksreflecting those lower costs are necessaryto encouragefurther
reductionsin settlementratestowardcost-basedlevels.

AT&T’s revisedtariffed componentsprice (“R-TCP”) study of 65 countries,filed on
February5, 2004, usescurrent foreign carrier tariff datato provide a very conservativecost
ceiling for the network componentsusedto terminateinternationalcalls.3 This studyshowsan
averagecost ceiling for terminationon fixed networksof approximately4 centsper minute.4

AT&T hasnegotiatedratesat (andbelow) this level on a numberof internationalroutes,but has
muchless ability to obtain low rateson manyrouteswheremarket forcesareabsentornot well-
developed.Globalcompetitionhasincreasedsince 1997, but monopolycarriersstill controlthe
fixed telecomnetworksin almostthreeout of four foreigncountries.

On many routes, the existing benchmarksprovide no effective downward pressure
becausetheyarefar abovecurrentrate levels. Someforeigncarriersandgovernmentsevenuse
the benchmarksto support requestsfor rate increaseswith U.S. carriers. In establishingthe
existing benchmarks,the Commission’s 1997 BenchmarksOrder emphasizedthat “periodic
revisions”wouldbenecessary“to avoidtheproblemin thefutureof ourbenchmarksnot keeping
pace with cost reductions,and to encouragefurther movementtoward cost-basedrates.”5

Almost sevenyearslater, thoserevisedbenchmarksarenow longoverdue.

2 U.S. carrier averageper minute settlementcosts fell by 15 centsfrom 1997-2001,which provided

cumulative savings in settlementcosts of $9 billion from 1998-2001basedon constant1997 U.S.-
outboundtraffic volumes. Thesesavingswere fully reflectedin lower U.S. carrierprices. In the same
period,U.S. carrieraverageinternationalcall revenuesfell by 34 centsper minute -- morethantwice as
much as reductionsin settlementscosts -- and resultedin cumulativesavingsfrom lower pricesof $17
billion.
~LetterdatedFeb.4, 2003 to MarleneDortch, Secretary,FCC, from DouglasS. Schoenberger,AT&T.
~ Using thedevelopmentcategoriesadoptedby the BenchmarksOrder, the new study showsaverage
TCP ratesofapproximately3.75 centsfor upper-incomecountries,approximately4 centsfor upperand
lowermiddle incomecountriesand approximately4.75 centsfor lower incomeand“teledensitylessthan
one” countries.
~ BenchmarksOrder,¶ 112.
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2. Separatebenchmarks are necessaryfor traffic terminated on mobile networks.

With the rapid global growth of mobile calling, an increasingvolume of U.S.-outbound
internationaltraffic now terminateson foreign mobile networks. The high termination rates
chargedby many foreign mobile carriersthreatento reversemuch of the progressmadein
reducinginternationalsettlementrates. Relatively few internationalcalls were terminatedon
foreignmobilenetworkswhentheexistingbenchmarkswereestablishedin 1997 andtherewere
no surchargesfor this traffic. Today,AT&T payssurchargesto terminateinternationalcallson
foreign mobile networks in more than ninety countriesthat can be more than25 centsper
minute.

Thereis no costjustification for high foreignmobile terminationrates. AT&T’s revised
tariffed componentspricestudy of65 countriesusescurrentforeigncarriertariff datato provide
avery conservativecostceilingfor thenetworkcomponentsusedto terminateinternationalcalls
on foreignmobilenetworks.This studyshowsan averagecostceiling for terminationon foreign
mobilenetworksof 8.23 centsper minute.6

Strongsupport for Commissionactionon mobile terminationratesis providedby a new
study publishedin January2004 by Ovum.7 Its first two “key findings” arethat “[t]here areno
effective market mechanismsto curb the price of the mobile termination service” and that
“[t]here is considerableevidencethat mobile terminationrates(MTRs) arewell abovecostsin
mostcountries.We estimatethatprofit marginsofover 100%arecommonplacefor mostmobile
network operators(MINUs)”8 Ovum statesthat “[I]n marketswherethe calling partypaysfor
making calls to a mobile phone, mobile termination rates take on the characteristicsof a
‘bottleneck’ service.”9 It finds that mobile ratesare on average 15 times higher thanfixed
termination rates and that “the 15:1 ratio in call termination prices has remainedvirtually
unchangedover the pastthreeyears.”1°Theresult is “large subsidiesfor [mobile operators].”
Consequently,mobile rates“needto be regulatedand brought towardscost levels in order to
correctthesecompetitivedistortionsandnetworkinefficiencies.”

Ovum highlights the unjustifiablegap betweencurrentmobile terminationpricesof, on
average,13.74 euro cents(17.31 U.S. cents)and its conclusionthat “basedon availablecost
modelsand costproxiesfor mobile termination,the regulatedMTRs in anydevelopedcountry
shouldbe amaximumof 6 euro cents[(7.5 U.S. cents)]perminutewithin threeto fouryears.”12

6 UsingtheBenchmarksOrder developmentcategories,the studyshowsaverageTCPmobile termination

ratesofapproximately8 centsfor upper-incomecountries,approximately8.5 centsfor upperand lower
middle income countriesand approximately8.5 centsfor lower income and “teledensitylessthan one”
countries.
~ DavidRogerson,Mobile TerminationRates,Ovum,Jan.2004.
8 Id. at 1.
~ Id. at4.
10 Id. at 8-9.
‘~ Id. at 1.
12 Id. at.2, 10 (currencyconversionadded). Currencyconversionsbasedon February8, 2004rateof 1
Euro= 1.26USD.
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Notably, Ovum’sestimatedcost-basedrate is lower thanthe averagemobileTCP costceilingof
8.23 centsthat is shownby AT&T’s tariffed componentspricinganalysis. As AT&T hasshown,
and independentanalystssuchasOvum confirm, this is aproblemfor U.S. consumersthat the
Commissioncanneitherignorenorentrustto foreign governments.

It is settledthat the Commissionhasauthority underthe CommunicationsAct, relevant
caselaw, andinternationalregulationsto adoptsettlementratebenchmarksgoverningratespaid
for internationaltelephoneservice,13andthereis absolutelyno basisto suggestthat international
mobile traffic, which plainly is international telephoneservice,is outside the scope of this
conclusion. To encouragereductionstoward cost-basedlevels,the Commissionshouldpropose
newseparatebenchmarks,basedon currentdata,for traffic terminatedonmobilenetworks.

3. Foreign carriers cannot justify the huge subsidies they still receive from U.S.
consumers.

Predictably,foreign carriersand their U.S. affiliates opposenew benchmarksbecause
they wish to continue to receive huge above-costsubsidies from U.S. consumers. Their
argumentsecho many of the foreign carrier argumentsthe Commissiondismissedin the
BenchmarksOrder~-- whichthe D.C.Circuit subsequentlyupheld“in its entirety.”14

India’s monopolycarrier,VideshSancharNigamLimited (VSNL”) requeststhat any new
benchmarkratefor India should allow recoveryofthe blatantly discriminatory“AccessDeficit
Charge”India imposeson U.S. internationalcalls of4.25 Rupees(9.3 cents)perminute-- which
is asmuchasfourteen times higher thanthe AccessDeficit Chargefor domesticlong distance
traffic in India.’5 However,theBenchmarks Order specificallyrejectedthe exactsameforeign
carrier argument. The Commissionstated: “[T]o the extent that commentersargueour TCP
methodologyshould be revisedto take into accountdiscriminatory local accesschargesor
universal service subsidies aimed solely or disproportionatelyat international termination
services,we disagree.”16 VSNL doesnot otherwisedisputethe revisedTCP ratesshownby
AT&T’s newstudy of under2 centsperminutefor terminationon fixed networksin India and
under3 centsfor terminationon mobilenetworks.

Similarly, CANTO, an associationof foreigncarriersfrom the Caribbeanregion,virtually
all of which aremonopolies,lists purported“issues”thatthe Commissionlong agodismissedor
that otherwisefail to withstandscrutiny.17 CANTO first wrongly contendsthat benchmarks
conflict with international and foreign law. The Commission emphasizedin 1997 that
benchmarksare consistentwith WTO requirements,andare “consistentwith internationallaw
andtheregulationsof theITU.”8 As the Commissionnoted,ITU RecommendationD.140 states

13 BenchmarksOrder, ¶275.

14 Cable & WirelessP.L.C. v. FCC, 166 F.3d 1224, 1226 (1999).
15 LetterdatedJan.20, 2004 to Ms. MarleneDortch, Secretary,FCC, from RobertJ. Aamoth,Counsel
for VSNL.
16 BenchmarksOrder, ¶87.
17 LetterdatedJan.20, 2004 to Ms. MarleneDortch, Secretary,FCC, from RobertJ. Aamoth,Counsel
for CANTO, at2 (“CANTO Letter”).
18 BenchmarksOrder, ¶~J109, 311. Seealso, CANTO letterat 2.
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that “accounting rates . . . should be cost-oriented,”and thereforesupportsthe benchmarks
policy.’9 Furthersupportfor benchmarksis providedby the WTO ReferencePaperrequirement
for cost-orientedinterconnectionrates. CANTO fails to show the existenceof any other
purported“conflict[] with foreignlawsandregulation.”2°

Therealso is no basisto CANTO’s claim thatabove-costsettlementratesservea “public
policy goal” of increasinginvestmentin foreignnetworkinfrastructure.2’ The Commissionhas
rejectedthenotionthatU.S. consumersarerequiredto pay subsidiesto foreign carriersand has
emphasizedthat hiddensettlementrate subsidiescannotbe comparedto U.S. universalservice
policies.22 The Commissionfound that “it is fundamentallyunfair and inconsistentwith the
public interestfor U.S. consumersto continueto pay high IMTS ratesbecauseof above-cost
settlementpaymentsto foreigncarriers.”23 Thereis also no basisto CANTO’s claim that cost
reductionsresulting from benchmarksarenot fully reflectedin lower U.S. prices.24 As noted
above,FCCdatashowthat sincetheBenchmarksOrder therehavebeenmuchgreaterreductions
in U.S. pricesthansavingsin settlementcosts.25

CANTO fails in its efforts to question the accuracy of AT&T’s revised tariffed
componentsprice asproviding a very conservativeceiling for internationalterminationcosts.
CANTO doesnot show that foreign carrier international and domesticprivate line tariffs are
“below-cost (i.e., subsidized)” simply becausethey “may be provided to only a few large
customers.”26 The Commissiondismissedthe sameclaim by the Guyanamonopoly carrier,
GT&T (a CANTO member),in the BenchmarksOrder.27 Significantly, neitherCANTO norany
foreign carrier during the benchmarksproceeding or thereafter has respondedto the
Commission’sinvitation to put forwardcostdata.28 In the absenceof suchdata,foreigncarrier
tariffs provide a very generoussurrogate,asthe Commissionfound in the BenchmarksOrder.
Many of the foreign carrier tariffs used by the tariffed componentspricing study are for
monopolyservicesthataresubjectto little orno pricingconstraints.

19 BenchmarksOrder, ¶313.
20 Id. at2-3.
21 CANTOLetter at3.
22 BenchmarksOrder, ¶ 148. Seealso,Atlantic Tele-NetworlçInc., 16 FCCRcd.20263,¶8 (2001). For

similar reasons,CANTO is wrong in requestingforeignexemptionsfrom benchmarkratessimilar to U.S.
Section251(f) exemptionsfrom TELRIC ratesfor ruraltelephonecompanies.CANTOLetterat 8.
23 BenchmarksOrder, ¶312.
24 CANTOLetter, ¶ 13.
25 Seealso, AT&T Reply Commentsat 16-17(averagenet settlementrate fell by 15 centsfrom 1997-

2001, while averagepricesfell by 34 cents).
26 CANTOLetter at6.
27 BenchmarksOrder, ¶ 77 (“GT&T arguesthat internationalprivate line ratesare not a meaningful

estimateof a carrier’s transmissioncosts because,in developingcountries, internationalprivate line
servicemaybe directedatonly afew strategiccustomers.”) The Commissionalsodismissedthe claim
CANTOrepeatsherethat benchmarksshouldbeappliedto “effective” ratherthan“notional” rates. Id., ¶
72; CANTO Letter at 9. Settlementratesarechargedon everyminute, irrespectiveof any “netting” for
paymentpurposes.
28 BenchmarksOrder, ¶ 88.



6

As the D.C. Circuit explainedin rejectingforeign carrierchallengesto the Benchmarks
Order, “[s]ince petitioners refusedto let the Commissionsee their cost data, and since the
Commissionthoroughlyexplainedwhy ‘the TCP methodologyprovidesa reasonablebasisfor
establishingsettlementratebenchmarksin the absenceof carrier-specificcostdata,’ wehaveno
firm basis for accepting petitioners’ claim that the benchmark rates are not fully
compensatory.”29

The use of a tariffed componentspricing analysis for international settlementrate
benchmarksmerely requiresforeign carriersterminatingU.S. internationalcalls to treat U.S.
carriersno differently thantheir own domesticcustomers-- i.e., to provide non-discriminatory
treatment. According to CANTO, a foreigncarriermay providepurportedly“below cost” rates
to its own consumers,while chargingabove-costrateswhenthe samenetworkcomponentsare
usedto terminateinboundU.S. calls. As theCommissionmadeclearin theBenchmarksOrder,
U.S. consumersarenot requiredto subsidizeforeigncarriersin this way.

CANTO also is wrong in contendingthat benchmarksshould be removedwhereU.S.
carriers“have, or could obtain” authority to establishtheir own internationalgateways.3°The
Commissionhasrejectedsimilar foreigncarrierargumentsthat benchmarksshouldnot applyon
routes where there’ is effective competition. The Commissionfound “it will take time for
vigorouscompetitionto createefficientpricing” and thatsuchexemptionsmaynot be consistent
with MFN obligations.3’ CANTO’s proposalfails to overcomethesedrawbacksandalsoignores
many otherforeign marketconditionsthatmaypreventaU.S. carrieroperatingan international
gatewayin a foreignmarket from terminatingtraffic at cost-basedrates,such as the absenceof
cost-baseddomesticinterconnectionrates. Moreover,U.S. carriertraffic volumeson individual
routesarefrequentlyinsufficient to justify suchinvestments.

4. Foreign mobile carriers also showno cost justification for their high surcharges.

AT&T WirelessServices,Inc. (“AWS”) contendsthat the applicationof benchmarksto
the mobile terminationrateschargedby its foreign mobile affiliates in the Caribbeanwould
“preclude AWS from recovering its costs in these small markets” and “jeopardizeAWS’s
businesscaseevenfor operatingin thosemarkets.”32 However,AWS puts forwardno evidence
to supportthesebareassertions. In any event,mobile benchmarksbasedon AT&T’s tariffed
componentspricing analysiswouldallow recoveryof all relevantcosts. Also, theCommission’s
establishedbenchmarksproceduresallow any foreign carrier to seek reconsiderationof
benchmarkrates“on the groundsthat they do not permit the recoveryof the incrementalcosts
incurred to receive,transmitand terminateinternationalservice” by “demonstrat[ing]that the

29 Cable & Wireless P.L.C. v. FCC, 166 F.3dat 1233. Additionally, becausethe tariffed components

price analysis is not a TELRIC study, and results in benchmarkrates many multiples greater than
TELRIC rates, CANTO fails to questionthe appropriatenessof new benchmarksby referring to
Commissiondomesticproceedingsconcerningtheapplicationof TELRIC andpossiblemodificationsto
TELRIC rules. CANTO Letterat 3.
30 Id. at 8.
31 Benchmarks Order, ¶ 114.
32 Letter datedJan.23, 2003 to Ms. MarleneDortch, Secretary,FCC, from KentD. Bressie,Counsel,

AWS, at 2.
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relevant incrementalcosts arehigher than the establishedbenchmark.”33 Thus, AWS has no
basisfor concernthatmobilebenchmarkswould preventtherecoveryofcosts.

T-Mobile USA, Inc. (“T-Mobile”) is clearlymistakenin claiming thereis “no evidence”
that benchmarkswould lower foreignmobile terminationcharges.34The applicationof mobile
benchmarksbasedon a 8 cent per minute average cost ceiling for termination on mobile
networksin upper-incomecountriesand a 8.5 centper minute averagecost ceiling for other
countries-- asshownby AT&T’s revisedtariffedcomponentpricing study -- would reduceU.S.
carrierpaymentsin morethaneighty countrieswhereAT&T currentlypaysabovetheseamounts
to terminatemobiletraffic.35

AT&T hasshownthat foreign mobile claims regardingthe supposed“complexity” of
CPPpaymentregimes,suchasthosemadehereby T-Mobile, fail to withstandanalysisandthat
all CPPmobile carrierspossessbottleneckmarketpowerover terminationon theirnetworks.36

Thesamefinding hasbeenmadeby variousforeignregulatorsandby thenewOvum reportcited
above. Basic economic analysismakes clear there is no market constrainton CPP mobile
network terminationrates. On the demandside, called partieson a CPPcarrier’snetwork pay
nothingto receivecallsandthereforehavelittle or no sensitivityto highterminationrates. There
also is no constrainton the supply side, becausecalls canonly be terminatedon the particular
networkservingthecalledparty. Forthesereasons,contraryto the claimby CTIA, competition
on an internationalroutecannotpreventforeignmobilecarriersfrom abusingtheirmarketpower
by chargingunreasonablyhighterminationrates-- asshownby thefact thatmanycountrieswith
telecommunicationsmarketsthat are otherwise quite competitive, including EuropeanUnion
MemberStates,Australia,andNewZealand,haveveryhigh mobileterminationrates.37

CTIA’s further claim that settlementrate benchmarksaddress“the wrong underlying
costs”in CPPregimesis also misplaced.38The factthat CPPterminationratesare “not limited
to recoveringthecostsofterminatinga call, but instead[are] designed to recoverabroaderrange
of carrier costs, such as billing, marketing, infrastructure,etc,” as CTIA contends,merely
confirmsthatCPPmobile carrierterminationratesarenot cost-based.39“Cost-based”settlement

~uBenchmarksOrder, ¶88.

~ Letter datedFeb.2, 2004 to Ms. MarleneDortch, Secretary,FCC, from CherylA. Tritt, Counselfor T-
Mobile (“T-Mobile Letter”).
u Opponentsof mobile benchmarksalso fail to show that mobile benchmarkswould be ineffective
becauseU.S. carriersdealwith foreign internationalcarriersthat hand-offmobile-destinedtraffic to a
foreign mobile carrier. Frequently,this “hand-off’ is simply to an affiliate. Foreigninternationalcarriers
havemobile carrieraffiliatesin virtually all countrieswhereAT&T paysmobile surcharges.In forty of
thosecountries,mobile carriersaffiliated with AT&T’s internationalcorrespondentshavemarket shares
totaling 50 percentor more, including in many of the countrieswhere AT&T paysthe highestmobile
surcharges,such as Australia, Belgium, Chile, Colombia, Finland, France,Germany,Hungary, Italy,
Japan,New Zealand,Norway, Peru,Spain, Sweden,andSwitzerland. Additionally, foreign international
carriersthemselvessometimesaddfurthernon-cost-justifiedchargesto the mobilecarriersurcharge.
36 AT&T ReplyCommentsat22-23;T-Mobile Letterat2.
~ LetterdatedFeb. 13,2004 to Ms. MarleneDortch, Secretary,FCC,from DianeCornell,CTIA
(“CTIA Letter”).
38Id
~ Id. (emphasisin original).
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rates,the longstandingpolicy ofthe Commission,refer to the “costsincurredby foreigncarriers
to terminate internationaltraffic” -- not to other unrelatedcosts suchas billing, marketing,
infrastructureetc.4°Thus,the Commissionestablishedtheexistingbenchmarks“because.. . the
settlementratesU.S. carrierspay foreigncarriersto terminateU.S.-originatedtraffic are in most
casessubstantiallyabovethe costs foreign carriers incur to terminate that traffic.”4’ Indeed,the
BenchmarksOrder specifically statesthat “costs which would not be included in cost-based
settlementrates” include“costs associatedwith marketin~,allowancesfor uncollectiblebillings
andotherretail communicationsservicesto consumers.”4 It is also irrelevantthat“the pointof
a calling party paysregime” -- asCTIA contends-- is “to recovera significantportion of the
costsofthemobilenetworkfrom thecallingparty.”43 TheCommissionhasmadeclear, asnoted
above,that U.S. consumersshould not have to pay “artificially high prices for international
services”becauseof above-costsettlementratesubsidiesdemandedby foreigncarriers.44

5. The Commission cannotrely on foreign regulators to safeguardU.S. consumers.

The Commissioncannot preventharm to U.S. consumersfrom high foreign mobile
terminationchargesby relying on the efforts of foreign regulatorsto addressforeign mobile
termination charges,which is the approach suggestedby Vodafone, T-Mobile and other
opponentsof mobile benchmarks.45 As describedabove,Ovum finds that the 15:1 ratio by
which mobile terminationratesarehigherthanfixed terminationrateshasbarelychangedover
the pastthree years. In the large majority of the 90 countrieswhere AT&T paysmobile
surcharges,therehasbeenno regulatoryaction at all. While severalforeign regulatorshave
recognizedthat mobile operatorsare abusingtheir power in the market for call termination
services,beyondconfirming the existenceof a problem, these regulatorsare not enforcing
adequateremedies.Only oneregulatorin the world, SouthKorea’sMinistry of Informationand
Communications,has taken regulatory action that has resulted in the implementationof
reductionsin ratesevencloseto the level requiredby the tariffed componentspricinganalysis.
As describedbelow, theUK regulatorhasprescribedratescloseto this level but thesearenot yet
in effect andarescheduledto expirein 2006.

Elsewhere,foreign regulatoryaction falls far short of this mark, either imposing no
remedyat all, or imposingan inadequatelysmall remedy,orpostponingthe implementationof a
proposedremedyfor an unacceptablylong period. Most notably, the vastmajority or foreign
regulatorshavesimply failed to addressthis issueatall. In this lastextremelylargecategoryare
countriessuchasNew Zealand,wherethe settlementratefor mobile traffic is increasingand
currentlyexceedsapproximately23 cents,yet the regulatorshowsno signsof initiating areview.
In Jamaica,theregulatormandateda mobileterminationrate increasein January2004to almost

40 BenchmarksOrder, ¶29. Seealso, RegulationofInternationalAccountingRates,6 FCC Rcd. 3552,¶
1 (1991) (“internationalaccountingratesshouldbecost-based”).
41 Id.,~J2.
42 Id., ¶44 (emphasisadded).

“~ CTIA Letterat 1.
‘~ BenchmarksOrder,¶2.
‘u Letter datedDec. 4, 2003 to Ms. Marlene Dortch, Secretary,FCC, from Carolyn W. Brandon,
VodafoneAmericas,Inc.; T-Mobile Letterat2.
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17 cents.46 In Germanytheregulatorhasrepeatedlyopposedmandatingmobile terminationrate
reductions and there is pending legislation that would prevent any regulation of mobile
terminationratesby prohibiting ex anteregulationof awholesalemarketif anassociatedretail
marketis deemedcompetitive.

A review of regulatory proceedingsin Western Europe demonstratesthat foreign
regulatorsarenotadequatelysafeguardingU.S. consumerinterests.Otherpartieshaveurgedthe
FCC to rely on the corrective impact of the EuropeanCommission’sRecommendationon
RelevantMarkets,which designatedthe market for voice call terminationon individual mobile
networksasone where Member Stateremediesarepresumptivelynecessary.47However, the
Recommendationis just that -- a recommendationto EuropeanUnionMemberStates,andnot a
conclusiveanalysisor remedyin itself. EachMemberStatemustassessindependentlywhether
operatorshaveSignificantMarketPower(“SMP”) “as soonaspossible,”andthenmustestablish
andenforceappropriateremedies.48

EuropeanUnion MemberStateprogressconductingthesereviewshasbeeninsufficientat
best,with only two out of fifteen countriescompletingthereview. As notedabove,the German
regulatorRegTPhasstridently assertedits disagreementwith this marketrecommendation,and
before conducting‘substantiveanalysis,hasexpressedits intent to imposeno remedy. The
Finnish regulator,Ficora, designatedoperatorswith SMP, but did not imposecost-orientation
obligations on mobile termination rates.49 The UK regulator, OFTEL, did designateSMP
operators, and imposed rate reductions in a range that come close to meeting AT&T’s
recommendedTCP cost ceiling (i.e., 4.61-5.19penceper minute / 8.5-9.6U.S. cents),but the
implementationofthesereductionshasbeendelayedseveraltimes,currentlyuntil no soonerthan
April 2004 and is anticipatedto be later thanthat. Theserateswill expire in 2006, leaving an
openquestionasto whathappensthereafter. All otherEuropeanUnion MemberStateactions
havebeeninadequate,still allowing above-costmobileterminationratesofbetween13 centsand
22 centsor higher. For example,betweenMarch 2002 and present,the Greekregulator,EETT,
hasbeenurging its mobileoperatorsto reducemobile terminationrates,but during this period
AT&T’s settlementratefor mobile terminatingtraffic in Greecehassubstantiallyincreasedto
over25 cents.

BeyondWesternEurope,foreign regulatoryremediesareevenless reliable,with only a
handfulof regulatorsin Asiaand the Americasevenaddressingthe surging problem. In sum,
foreign regulationof mobile terminationrates is at best sporadicand insufficient, and more

46 Office ofUtilities Regulation,Decisionon SettlementRates(Jan23, 2004).

~ CommissionRecommendation2003/31/EC on relevant product and servicemarkets within the
electroniccommunicationssectorsusceptibleto exanteregulation,OJL 114, 8.05.2003,p.45,market16
oftheAnnex.
48 It is alsonoteworthythat the Commission’sRecommendationon mobileterminationmarketsis open
for review in June2004, and if opponentssucceedin prospectivelyexcludingthis marketfrom future
CommissionRecommendations,it is unclearwhetherany Member Statemobile termination remedies
would besustainedunderEU law.
~ Finnish CommunicationsRegulatoryAuthority (FICORA), Notification on Market for Voice Call
Terminationon IndividualMobile Networks,CaseFI/2003/0031(Nov. 21, 2003).
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typically, therehas’beenno attemptto regulatethis highly profitable revenuefor their mobile
operators.

This record precludes any finding that foreign regulatory action makes mobile
benchmarksunnecessaryon all routes. And evenif the Commissionconcludedthatsome foreign
regulatorshave takensufficient action, it haspreviously found that withholding benchmarks
from someroutesbasedon foreign marketconditions would raiseMFN concerns.50 Also, the
Commissionhaspreviously refusedto considerthe effectivenessof foreign regulationon a
route-specificbasis becauseof the difficulty of obtaining the necessaryinformation. In
establishingits rules preventingthe abuseof marketpower by dominantcarriers in foreign
countries,the Commissionfound that “obtaining sufficiently reliable and timely information
about a foreign regulatory regime is a difficult, resource-intensive,and time-consuming
process.”5’ For this reason,the Commissionappliesits dominantcarrier rules on all routes
where the foreign affiliate of a U.S. carrier hasmarketpower “without conductinga separate
analysisofthe effectivenessofa foreigncountry’sregulatoryregime.”52

The Commissionadoptedthe samesolutionin applying the existing benchmarkson all
routes, although it recognizedthat “in marketswhere there is fully developedcompetition,
settlementrateswill likely be below the benchmarks.”53 The Commissionnoted that “[a]s a
practicalmatter” the benchmarkswould simply be “a moot question”whererateswerealready
below benchmarks.54Similarly here,asa practicalmatter,mobile benchmarkswill only affect
countrieswheremobile terminationratesareabovethebenchmarks.

* * * *

AT&T would bepleasedto answerany questionsconcerningthesematters.

Respectfullysubmitted,

~
JamesJ. R. Talbot

~ BenchmarksOrder, ¶ 114.
~ RulesandPolicies on Foreign Participation in the US. TelecommunicationsMarket, 12 FCC Rcd.
23891,¶230(1997).
52 Id.

~ BenchmarksOrder, ¶ 115.
~ Id.
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